
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



1904.] NOTES OF CASES. 457 

interferes with personal liberty and private property without due process 
of law, for which reason it is invalid." 

Statutes providing the means of securing the competency of persons en- 
gaged in the practice of dentistry and of medicine, and excluding all other 
persons from such practice, have been uniformly held to be valid on the 
ground that they are in the interest of the public health of the citizens of 
the state. They have never been held invalid, except when they impose arbi- 
trary discriminations between persons equally well qualified to engage in the 
profession to which such statute applied. Wilkins v. State, 113 Ind. 514; 
State v. Dent, 25 W. Va. 1 ; Harding v. People, 10 Col. 387 ; People v. Phip- 
pvn, 70 Mich. 6; State v. Green, 112 Ind. 462; Dent v. West Virginia, 129 
U. S. 114. 

In the case of Norfolk & Western By. Co. v. Commonwealth, 93 Va. 749, 
761, under an indictment for running trains on Sunday, in violation of 
section 3801 of the Code, Judge Buchanan said: "The state may, in order 
to secure and protect the lives or health of its citizens, or to preserve good 
order and the public morals, legislate for such purposes, in good faith and 
without discrimination against interstate or foreign commerce, without 
violating the commerce clause of the constitution of the United States, al- 
though such legislation may sometimes touch in its exercise the line sep- 
arating the respective domains of national and state authority, and to some 
extent affect foreign and interstate commerce." 

In the case of State of N. Y. v. Beattie, supra, the court recognized and 
commented on the fact that horses often suffered from the result of im- 
proper shoeing — causing corns and a contraction of the feet — but refused 
to extend the doctrine of police power to the protection of the health and 
comfort of animals. 

On the subject of police power see notes to State v. Ooodioill (W. Va.), 
25 Am. St. Rep. 863, 882; People v. Wemple, 27 Am. St. Rep. 542, 564; and 
Chicago etc. By Co. v. State, 53 Am. St. Eep. 557, 572. G. C G 



Murder — Self-Defense — Intoxication — Burden of Proof — Instruc- 
tions — The defendant was found guilty of murder in the first degree, and 
judgment was entered adjudging that he be executed. He applied for, re- 
ceived, and accepted a commutation of his sentence to life imprisonment, 
and the Board of Pardons issued its warrant to carry the commutation into 
effect; and he is now serving such life sentence. Thereafter he appealed 
from the original judgment. Query: Has he waived his right to appeal? 

It was not error, in view of the uncontradicted evidence, for the trial 
court to charge the jury that the homicide was neither excusable nor justi- 
fiable, and thereby exclude from the consideration of the jury the question 
of self-defense.. 

Nor was it error to instruct the jury that the burden was on the defen- 
dant to establish his claim that he was so intoxicated at the time of 
the killing that he was incapable of forming any intent. Nor was it error 
to instruct them that an act committed by a person in a state of voluntary 
intoxication was not less criminal by reason of such condition, but that, if 
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the defendant was so drunk at the time of the killing as to be incapable of 
entertaining a premeditated design to effect the death of the deceased, he 
could not be convicted of murder in the first degree; that if he was incapable, 
by reason of intoxication, of entertaining any design to kill, he could not 
be convicted of murder in the second degree, and that such a finding would 
reduce the offense to manslaughter in the first degree. State v. Corrivan 
(Minn.), 100 N. W. 636. 



Negotiable Instruments Law — Section 64 — Change of Common Law 
Rule — In Rosetta Corn v. Julia Levy et al., N. Y. Supreme Court, Appel- 
late Division (July, 1904), it was decided that sec. 114 of the negotiable 
instruments law (Which is identical with sec. 64 of the Virginia statute) 
changed the common law in that a third party could not be charged as an 
endorser of a promissory note before delivery unless the complaint alleged 
that the endorsement was made in order to give the maker credit with the 
payee or that the party endorsed the note as surety for the maker. The 
omission of such an allegation was formerly held to be a fatal defect in 
an action to charge such an endorser. The necessity of an averment to 
that effect appears no longer to exist, however, in view of the plain lan- 
guage of the negotiable instruments law, which seems to require nothing 
more than the simple fact of the endorsement to render the defendant 
prima facie liable in such a case. 



Contract — Lack of Capacity — Intoxication — In order to establish in- 
toxication as a defense at law in cases of contract, it must appear that the 
intoxication of the person whose competency is challenged was so far com- 
plete that he would be unable to understand the nature and effect of the 
act in which he was engaged and the business he was transacting. Wald- 
rem v. Angleman (N. J.), 58 Atl. 568. 



Discharge of Servant — Malicious Procurement — Liabilities — In 
Lancaster v. Hamburger ( Ohio ) , 71 N. E. 289, it was held that a patron of 
a street railway company incurs no liability to a conductor by reporting to 
the superintendent of the company such conductor's misconduct while on 
duty toward a passenger, though in making the report he is prompted by 
ill will and a desire to secure the conductor's discharge from the service 
of the company. 



Obiter Dictum — What Is It? — Where a court places its decision of the 
ultimate legal issue before it upon its decisions of two legal questions which 
were pertinent to the issue, debated at the bar, considered and determined 
in the opinion, the decision of either one of which is sufficient to sustain 
the determination of the ultimate issue, the decision of each of the two 
questions and of every pertinent legal question decided in reaching either 
decision has the binding force of an adjudication, and is not a mere obiter 
dictum. Union Pacific Ry. v. Mason City etc. R. R., 128 Fed. 230, citing 
Railroad Cos. v. Schutte, 103 U. S. 118, 143, 26 L. Ed. 327; Buckner v. 



